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To:  All Agents and Friends of WFG
From:  Ward P. Graham, Senior Underwriting Counsel

Date:  August 16, 2010

Re:  Passage of Massachusetts Discharge Law Technical Corrections Bill – Ch. 282 of the Acts of 2010
Dear Colleagues:

As one of the drafters of REBA’s Massachusetts Discharge Law and the Technical Corrections Bill REBA filed last year, I am pleased to announce that the Massachusetts Discharge Law Technical Corrections Bill (H. 996) was enacted by the Legislature as Chapter 282 of the Acts of 2010 and signed by Governor Patrick on August 9, 2010.  There is no emergency preamble and no specified effective date so the Act will become effective 90 days from signing on November 7, 2010.  However, as discussed below, the Act is retroactive.  Accordingly, WFG will insure titles with issues corrected by the Act even before its effective date.
A copy of Chapter 282 is available at the Massachusetts Legislature’s website at  http://www.mass.gov/legis/laws/seslaw10/sl100282.htm .  If you cannot access the webstie for whatever reason, please don't hesitate to contact us and we will send you a copy.
Chapter 282 is Retroactive.

Although the Act is not “effective” until November 7, 2010, pursuant to Section 7 of the Act, all of its provisions “shall apply to mortgages and other documents or instruments referred to herein, whether recorded before, on or after the effective date of this act.”  In other words, consistent with the title curing intent of the Massachusetts Discharge Law and these technical corrections, the provisions of this Act are retroactive as to all mortgages, deeds and other instruments affected by the Act that are already on record. 
Significant Provisions.

1.  Expanded Definition of Mortgagee to Include Certain Off-Record Successors.

Section 1 of the Act amends the definition of “Mortgagee” in G.L. Ch. 183, §54, to include (1) successors to the record mortgagee identified as such by recitals in discharges and assignments pursuant to Ch. 183, §55(i), (2) successors identified as such by reference to other documents of record and (3) successors identified as such by reference databases maintained by a governmental agency (e.g., Secretaries of State, Banking Commissioners, Comptroller of the Currency) or a “quasi-governmental” agency or entity (e.g., FDIC or NCUA).  This will help tremendously in identifying successors not only to banks and credit unions but also to mortgage companies organized in other states.
2.  Expansion of Foreclosure-Related Documents and Documents Under Power of Attorney Not Requiring Supporting Signatory Authority Documents.
Section 2 of the Act amends G.L. Ch. 183, §54B, to more clearly list the kinds of documents that can be executed by authorized signatories for entities without the necessity of votes, certificates or affidavits of authority and to expand the list of documents to include mortgage servicing powers of attorney (in addition to those for purposes of foreclosure) and to include foreclosure-related documents and other documents executed on behalf of the mortgage holder or on behalf of an attorney in fact of the mortgage holder.  

This provision is intended to fill in a major gap with respect to the kinds of documents for which obtaining authority votes or certificates for signatories should be unnecessary, particularly those related to mortgage foreclosures.  
Previously, only a power of attorney for the purpose of foreclosing could be signed by one of the various kinds of signatories listed in the statute without the necessity of an authority document.  Most of the other documents related to a foreclosure (including the affidavit and foreclosure deed) and even the later so-called REO deed from the foreclosing mortgagee still required authority documents for the signatories, whether officers or employees of the mortgagee or of the attorney in fact.  
This anomaly has been rectified.  The statute will now eliminate the need for authority votes or certificates for “any instrument for the purpose of foreclosing a mortgage and conveying the title resulting therefrom, including but not limited to notices, deeds, affidavits, certificates, votes, assignments of bids, confirmatory instruments and agreements of sale” or for “a power of attorney given for that purpose or for the purpose of servicing a mortgage, and in either case, any instrument executed by the attorney-in-fact pursuant to such power”  [Emphasis added.]  This should cover most, if not all, foreclosure-related documents as well as documents for the subsequent REO sale.
In addition to the list of officers and positions and assistants thereto in the existing statute, there will now be a catch-all category for persons “otherwise purporting to be an authorized signatory for” the holder of the mortgage.  [Emphasis added.]  Also, all of those categories of people listed who can sign for the holder of the mortgage without supporting authority votes will also be able to sign for the attorney in fact of the mortgage holder if they purport to hold those positions with or be an authorized signatory for the attorney in fact.

3.  Fixing the Problem of Having to Locate a Prior Owner In Order To Do a G.L. Ch. 183, §54C Discharge by Affidavit.
The Discharge by Affidavit provisions of Chapter 183, §54C are designed to deal with a situation in which a mortgage discharge has been recorded but either there is some fatal flaw in it or it is not from the record holder of the mortgage.  The utility of this device for discharging mortgages affected by such ineffective discharges has been hampered by a requirement left over from the original version of this statute that a subsequent owner and the attorney executing the affidavits for discharge certify that the prior owner cannot be located.  As it happens on many occasions, the prior owner can be located but the prior owner is distinctly unsympathetic and uncooperative.  The necessity of even having to try to locate the prior owner has been eliminated by Section 2 of the Act by deleting the words “and cannot be located” from the statute.
4.  Incorporating the Off-Record Mortgagee Successor Provisions into Recitals in the Discharge by Affidavit Provisions of G.L. Ch. 183, §55(g).

In Section 5 of the Act,
 paragraph (7) of G.L. Ch. 183, §55(g) is being amended to require that whatever method allowed under revised Ch. 183, §54, has been used by the Affiant Attorney to identify a successor to the record mortgagee be recited in the Attorney’s Affidavit of Discharge under §55, along with the name and address information for that successor.  However, this section maintains the prior provision that the failure to include this information in the Affidavit will not affect its validity or its effect as a discharge.
5.  Amendment of the Judicial Discharge Statute, G.L. Ch. 240, §15, to Allow for Actions to be Filed by Subsequent Owners After 1 year of Possession After the Mortgage Expiration Date.

This provision is more important for real estate litigators than for conveyancers but it is important for conveyancers to know about it as well in advising clients who can benefit from it when all the other remedies available under the Massachusetts Discharge Law fail.

G.L. Ch. 240, §15 provides for judicial discharge of older mortgages when the various means of discharging a mortgage under the Mortgage Discharge Law cannot be used for whatever reason.  Subsection (a) discusses the court procedure when there is “a preponderance of evidence that the mortgage has been fully paid or satisfied and that the mortgage ought to be discharged.”  
Subsection (b) provides for situations in which there is no such “preponderance of evidence “ that the mortgage was paid.  One of the conditions of using Subsection (b) is that the mortgagor or its successors or assigns must have been in possession for certain time periods, including 20 years whether or not the mortgage has expired or, as corrected by Section 6 of the Act, “1 year after the time limited in the mortgage for full performance.”
6.  Any questions?

If you have any questions about the Act or its ability to help you even more with your foreclosure documentation or mortgage discharge issues, please feel free to contact me at your convenience. 
�  We have skipped over Section 4 of the Act as that section made an inconsequential and purely typographical correction.
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